Demetriades v. Yelp by California Superior Court
Kendall Brill 
& Klieger LLP 
1 KENDALL BRILL & KLIEGER LLP 
Laura W. Brill (195889) 
2 lbrill@kblifirm. com 
Ashlee L. Hansen (261002) 
3 ahansen@kblifirm.com 
10100 Santa Monica Blvd., Suite 1725 
4 Los Angeles, Califomia 90067 
Telephone: 310.556.2700 
5 Facsimile: 310.556.2705 
6 YELP INC. 
Aaron Schur (229566) 
7 aschur@yelp. com 
706 Mission Street 
8 San Francisco, Califomia 94103 
Telephone: 415.908.3801 
9 Facsimile: 415.908.3833 


















SUPERIOR COURT OF THE STATE OF CALIFORNIA 









Case No. BC 484055 
NOTICE OF MOTION AND MOTION OF 
DEFENDANT YELP INC. TO STRIKE 
PLAINTIFF'S FIRST AMENDED 
COMPLAINT PURSUANT TO CCP § 
425.16; MEMORANDUM OF POINTS 
AND AUTHORITIES 
Filed concurrently with Declarations of Vince 









Action Filed: May 3, 2012 
10100 Santa Monica Blvd 
Suite 1725 
NOTICE OF MOTION AND MOTION OF DEFENDANT YELP INC. TO STRIKE AMENDED COMPLAINT 
PURSUANT TO CCP § 425.16; MEMORANDUM OF POINTS AND AUTHORITIES los Angeles, CA 90067 
Kendall Brill 
& Klieger LLP 
1 TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD: 
2 PLEASE TAKE NOTICE THAT on January 25,2013, at 1 :30 p.m., or as soon thereafter 
3 as counsel may be heard, in Department 28 of the above-captioned Court, located at III North 
4 Hill Street, Los Angeles, CA 90012, Defendant Yelp Inc. ("Yelp") will, and hereby does, move 
5 this Court to strike Plaintiffs First and Second Causes of Action in the First Amended Complaint 
6 pursuant to California's Anti-SLAPP statute, Section 425.16 of the Code of Civil Procedure. 
7 This Motion is made on the grounds that the First and Second Causes of Action arise from 
8 Yelp's exercise of its constitutional right of free speech in a public forum and in connection with 
9 an issue of public interest and that Plaintiff cannot establish a probability of prevailing on his 
10 claims. Plaintiff cannot establish a probability of prevailing on his claims because: 
11 l. Plaintifflacks standing under Business & Professions Code §§ 17500 and 17200 
12 because he has no injury; 
13 2. Plaintiff cannot recover against Yelp for any harm potentially caused by third-party 
14 reviews because such claims are barred by federal law, 47 u.s.c. § 230; and 
15 3. The Complaint targets non-actionable statements of opinion that are not 
16 misleading. 
17 Pursuant to Section 425 .16( c) of the Code of Civil Procedure, Yelp is entitled to recover its 
18 attorneys' fees and costs incurred in defending this action. If the Court grants this motion, Yelp 
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1 This Motion is based on this Notice of Motion, the attached Memorandum of Points and 
2 Authorities, the Declarations of Vince Sollitto, Aaron Schur, and Ashlee L. Hansen filed 
3 concurrently herewith, all of the pleadings, files, and records in this proceeding, all other matters 
4 of which the Court may take judicial notice, and any argument or evidence that may be presented 
5 to or considered by the Court prior to its ruling. 
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1 
2 
MEMORANDUM OF POINTS AND AUTHORITIES 
I. INTRODUCTION 
3 This is an action by wealthy investor, James Demetriades, who claims to be the largest 
4 private employer in Mammoth Lakes, California, to retaliate against the popular and free local 
5 guide, Yelp Inc. and its website Yelp. com, for its publication of third-party reviews of the 
6 restaurants Rafters and Red Lantern, which Plaintiff claims to own. Plaintiff seeks an injunction 
7 to limit these legitimate public opinions, restrict Yelp's publishing efforts, and halt Yelp's ability 
8 to engage in public commentary and to offer opinions about its review selection process. 
9 Because it aims to silence opinions on matters of public concern, this action is against 
10 public policy and should not get off the ground. California's anti-SLAPP statute protects speech 
11 within a public forum and speech on matters of public concern, including consumer reviews and 
12 opinions about businesses and services that go beyond narrow private issues. The salutary 
13 protections of the anti -SLAPP law apply to this classic effort by a wealthy investor to silence 
14 critics. As a result, Plaintiff has the burden to show-with admissible evidence-that his claims 
15 have merit. Plaintiff will be unable to meet this burden, however, because (1) Plaintiff has no 
16 standing; (2) Plaintiff cannot recover against Yelp for any harm potentially caused by third-party 
17 reviews because such claims are barred by federal law, 47 U.S.c. § 230; and (3) the Complaint 
18 targets statements of opinion that are not actionable. 
19 Both the U.S. Congress, in protecting websites from claims based on damages caused by 
20 third-party reviews, and the California Legislature, in enacting the anti-SLAPP law, recognize that 
21 disgruntled business owners should not be able to silence their critics by attacking website forums 
22 for consumer reviews. Accordingly, and because these services are a matter of public interest, this 
23 Court should strike Plaintiff's complaint and end this suit before Yelp incurs even more 
24 unnecessary expenses. 
25 
26 A. The Parties 
II. FACTUAL BACKGROUND 
27 Plaintiff James Demetriades describes himself as the largest private employer in Mammoth 
28 Lakes, California, with interests in restaurants and a hotel in the area, and a fortune in the 
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1 hundreds of millions of dollars derived from selling a software company to Oracle Corporation. 
2 Hansen Decl. ~ 2 & Ex. 1; Schur Decl. ~ 13 & Ex. 10. Plaintiff claims to be "the owner" of the 
3 Rafters and Red Lantern restaurants in Mammoth Lakes, FAC ~ 1. These restaurants have 
4 received a range of reviews on the popular Yelp.com website, including reviews that criticize the 
5 quality of food and service. Hansen Decl. ~ 5 & Exs. 4-5; Schur Decl. ~ 13 & Ex. 10. 
6 Defendant Yelp Inc. owns and operates Yelp.com, a popular social networking and search 
7 website that provides a forum for members of the public to read and write reviews about local 
8 businesses, services, and other entities. Sollitto Decl. ~ 2. Yelp.com helps the public make more 
9 informed choices about local businesses and activities. Id. Yelp.com is available at no charge and 
10 without any registration requirement. Id. at ~ 3. Any member ofthe public who registers with the 
11 site can write reviews and access various features, such as message boards and communication 
12 tools. !d. Yelp does not charge users to register a Yelp account. Id. All that is required for 
13 registration is a name, zip code, and functional email address. !d. User reviews can focus on a 
14 broad range oflocal businesses, including commercial, public, and nonprofit organizations, such 
15 as schools, dentists, child care providers, restaurants, and places of worship. Id. at ~ 4. Yelp is 
16 also a local search engine, which allows users to find businesses by entering search queries and 
17 specifying a geographic location, and offers a variety of other free services. Id. at ~~ 13-15. 
18 Yelp operates in the U.S. and in 18 other countries. As of September 30, 2012, users had 
19 posted approximately 33 million reviews to Yelp's websites. As measured by Google Analytics, 
20 Yelp had an average of approximately 84 million monthly unique visitors during the third quarter 
21 of2012. Yelp's mobile applications were used on approximately 8.2 million unique mobile 
22 devices, on an average monthly basis, during the quarter ended September 30, 2012. Id. at ~ 7. 
23 A user can judge how much weight to give any particular review by viewing a reviewer's 
24 Yelp account profile, reading his or her reviews, and assessing detailed statistics about such 
25 reviews. !d. at ~ 5. Business owners and service providers can also freely post public responses to 
26 the reviews that they receive on Yelp. com and can contact the reviewers privately to engage in 
27 further dialogue. Id. at ~ 6. Reviews can include detailed service descriptions and an overall 
28 rating on a one to five star scale. !d. at ~~ 4,8. All of these features are free to users. Id. at ~~ 3, 
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1 4, 6, 8. Because Yelp is a public forum, any member of the public with access to the internet can 
2 view these reviews, and any account holder who has registered by providing a name, zip code, and 
3 working email address can post reviews. Id. at ~'r 3, 11. In general, reviews on Yelp are more 
4 often positive than negative. Id. at ~ 12. To support its free services, Yelp sells advertising 
5 packages to enable businesses or service providers to promote their offerings on Yelp. com through 
6 the display of "Yelp Ads." Id. at ~ 16. To promote integrity and objectivity, Yelp advertisers 
7 cannot delete, change, or re-order ratings or reviews. Id. 
8 B. The Yelp Filter and the Yelp Filter Video 
9 Umeliable reviews are a problem that Yelp constantly fights. Umeliable reviews can take 
10 many forms, including positive reviews written by friends, family members, or employees of a 
11 business proprietor, or by paid reviewers. Id. at ~~ 17-18. Umeliable reviews also include 
12 negative reviews written by business competitors. Id. There has been substantial public 
13 discussion about the problem ofumeliable online reviews. Id. at ~~ 19-25 & Exs. G-L (providing 
14 examples of media, academic, and regulatory commentary). 
15 Working to address the problem, Yelp developed filtering software with an aim of 
16 identifying reviews likely to be umeliable. Id. at ~~ 26-28 & Ex. M. The first iteration of Yelp's 
17 review filter came into existence in 2005, and Yelp has worked on improving it ever since. Id. at 
18 ~ 26. Yelp has a team of engineers who are tasked with the ongoing development of 
19 improvements to the review filter. Id. The software that guides the filtering process is 
20 confidential and proprietary. Schur Decl. at ~ 14. 
21 So-called "filtered reviews," i.e., those that the filter determines to be umeliable, do not 
22 count toward a business's aggregate star rating on Y el p and do not appear on a business's main 
23 Yelp page. Sollitto Decl. at ~ 27. Filtered reviews, however, continue to appear on the reviewer's 
24 Yelp page as well as on a special "filtered review page" for the business or service. Id. The Yelp 
25 filter applies uniform rules, Yelp's advertisers cannot affect how the review filter operates, and the 
26 review filter does not favor advertisers or punish non-advertisers. Id. at ~ 29 & Ex. N. The Yelp 
27 filter has received significant media attention. Id. at ~~ 35-36, Exs. G, H. 
28 As with any complex system, the Yelp review filter is not capable of perfection. Yelp is 
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1 explicit in stating that its review filter is not perfect. Id. at ~~ 31-34 & Exs. G, N, P, Q, R. Yelp 
2 states on its F AQ: "The filter sometimes affects perfectly legitimate reviews and misses some fake 
3 ones, too. After all, legitimate reviews sometimes look questionable, and questionable reviews 
4 sometimes look legitimate." Id. at ~ 31 & Ex. N. Yelp discloses the potential for inaccurate 
5 filtering both to the general public and to the Plaintiff in particular. Id. at ~~ 31-34 & Exs. G, N, 
6 P, Q, R. For example, the Rafters restaurant in Mammoth Lakes contracted with Yelp in January 
7 2012 for cost-per-click ("CPC") advertising. Id. at ~ 34. The contract, which Plaintiff entered for 
8 Rafters, specifically states: "You understand that while Yelp uses filtering software to identify 
9 potentially less reliable reviews, the software may sometimes suppress perfectly legitimate 
10 reviews on the one hand, and fail to detect illegitimate reviews on the other .... " Id. & Ex. R. 
11 In 2010, Yelp released a cartoon video that describes the review filter. Id. at 37 & Ex. T; 
12 Hansen Decl. ~ 8 & Ex. 9. Yelp's public affairs team created this video to contribute to the 
13 ongoing public dialogue about the integrity of online reviews in general, and Yelp's attempts to 
14 combat the problem of unreliable reviews through its review filter. Id. The video states that the 
15 task of identifying unreliable reviews is complex, that the Yelp filter is not perfect in identifying 
16 such reviews, and that Yelp strives for improvement in this effort. Id. 
17 c. The Dispute 
18 Beginning in April 2012, angered by certain reviews of Rafters and Red Lantern, including 
19 comments by a reviewer going by the name of "Travis" (and the nickname "Duck Cheese"), 
20 Plaintiff began to attack Yelp, complaining of posted reviews, demanding changes in their display, 
21 claiming to have vast wealth and resources, and threatening litigation aimed at public disclosure of 
22 Yelp's proprietary software, and seeking information about Travis's identity. Schur Decl. ,r 13 & 
23 Ex. 10. Plaintiff quoted out of context from the Yelp filter video, suggesting, wrongly, that it 
24 included guarantees of perfection. Id. Yelp responded and notified Plaintiff that his assertions 
25 about the Yelp filter video were taken wholly out of context and that federal law protects websites 
26 like Yelp.com from claims based on harms caused both by the content ofthird-party reviews and 
27 by a website's exercise of editorial control over such reviews. Id. at ~ 15 & Ex. 11. 
28 Undeterred, and fixated both on undoing unflattering reviews and retaliating against Yelp, 
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1 Plaintiff sued Yelp on May 3, 2012, asserting causes of action for unfair competition and false 
2 advertising under California Business & Professions Code §§ 17200 ("VCL") and 17500 
3 ("F AL,,).I Yelp filed an anti-SLAPP motion ("First Anti-SLAPP Motion") and a demurrer. 
4 Plaintiff filed a motion to conduct discovery in connection with the anti-SLAPP motion, which 
5 this Court denied. On September 7, 2012, Plaintiff filed a First Amended Complaint ("F AC") that 
6 is virtually identical to the original complaint, adjusting slightly the allegations regarding standing, 
7 but maintaining other allegations that had previously marked this case as a SLAPP suit. The First 





The Anti-SLAPP Law 
California's Code of Civil Procedure Section 425.16 (the "anti-SLAPP law") provides 
12 substantive immunity from suit for claims that interfere with the exercise of speech rights, 
13 including the right to make statements in public forums in connection with issues of public 
14 interest. See Seelig v. Infinity Broadcasting Corp., 97 Cal. App. 4th 798, 807 (2002). A special 
15 motion to strike under Section 425.16 is a procedural remedy designed to "dispose of lawsuits 
16 brought to chill the valid exercise of a party's constitutional right of ... free speech." C.C.P 
17 § 425.16(a); Digerati Holdings, LLC v. Young Money Ent't, LLC, 194 Cal. App. 4th 873,882-83 
18 (2011), review denied (Aug. 10,2011). The Legislature enacted Section 425.16 to control "a 
19 disturbing increase in lawsuits brought primarily to chill the valid exercise of the constitutional 
20 rights of freedom of speech and petition for redress of grievances," and, to this end, the statute 
21 expressly provides that it "shall be construed broadly." C.C.P. § 425.16(a) (Emphasis added). 
22 Anti-SLAPP motions involve a two-step process. First, the defendant must make a prima 
23 facie showing that the lawsuit arises from activity that is protected under the Anti-SLAPP law. 
24 The burden then "shifts to the plaintiff to demonstrate a probability of prevailing" on the claim. If 
25 
26 1 That same day, Plaintiff also filed a complaint for libel, using the restaurant Rafters as the 
plaintiff in that complaint, against "Travis I," the Yelp reviewer he had previously complained 
27 about. Rafters v. John Doe also known as Travis I, BC483942 ("Travis I Action"). Hansen Decl. 
Ex. 11. Plaintiff continues to pursue the Travis I Action. Id. at ~ 12 & Exs. 12-14. 
28 
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1 the plaintiff cannot meet this burden, the claim must be stricken.2 
2 1. Section 425.16 Is Broadly Construed 
3 There are four categories of protected statements or activities under the statute, including 
4 "any written or oral statement or writing made in a place open to the public or a public forum in 
5 connection with an issue of public interest," C.C.P. § 425.16(e)(3), and "any other conduct in 
6 fUliherance of the exercise of the constitutional right of petition or the constitutional right of free 
7 speech in connection with a public issue or an issue of public interest," C.C.P. § 425. 16(e)(4). 
8 "Web sites accessible to the public ... are public forums for purposes of the anti-SLAPP 
9 statute." Wong v. Tai Jing, 189 Cal. App. 4th 1354, 1366 (2010) (finding Yelp consumer review 
10 website was public forum for purposes ofC.C.P. § 425.16(e)(3)).3 This includes web sites that 
11 accept po stings from the public as well as websites controlled and published by single individuals 
12 or entities. Wilbanks v. Wolk, 121 Cal. App. 4th 883,895 (2004). Both types of web sites are 
13 "accessible to anyone" and statements on them "hardly could be more public." Id. 
14 Under Section 425.16(e)(3), once a defendant establishes that the challenged statements 
15 were made in a public forum, the analysis shifts to whether the statements were made "in 
16 connection with a matter of public interest." Summit Bank v. Rogers, 206 Cal. App. 4th 669 
17 (2012). In addition, even outside of the public forum context, statements on issues of public 
18 interest are protected by Section 425.16(e)( 4), where they are made in furtherance of the exercise 
19 of the constitutional right of petition or free speech. 
20 
21 2 C.C.P. § 425.16 (b)(l); Tamkin v. CBS Broadcasting, Inc., 193 Cal. App. 4th 133,142 
(2011); Digerati Holdings, LLC v. Young Money Ent't, LLC, 194 Cal. App. 4th 873,884 (2011) 
22 (internal citations omitted). 
3 See also Summit Bank v. Rogers, 206 Cal. App. 4th 669 (2012) (Internet message board 
23 "Rants and Raves"); Kronemyer v. Internet Movie Data Base, Inc., 150 Cal. App. 4th 941,944-
945 (2007) (online public database of information concerning films, television, actors, and other 
24 industry professionals); Barrett v. Rosenthal, 40 Cal.4th 33, 41(2006) (internet newsgroup); 
25 Ampex Corp. v. Cargle, 128 Cal. App. 4th 1569, 1576 (2005) (Yahoo! website message board); 
Vogel v. Felice,127 Cal. App. 4th 1006, 1010 (2005) (website listing "Top Ten Dumb Asses"); 
26 Wilbanks v. Wolk, 121 Cal. App. 4th 883,897 (2004) (consumer watchdog's website); Bernardo v. 
Planned Parenthood Federation of America, 115 Cal. App. 4th 322, 358 (2004) (Planned 
27 Parenthood website); ComputerXpress, Inc, v. Jackson, 93 Cal. App. 4th 993, 1006 (2001) 
(financial website message board). 
28 
118544 6 
10100 Santa Monica Blvd. 
Suite 1725 
NOTICE OF MOTION AND MOTION OF DEFENDANT YELP INC. TO STRIKE AMENDED COMPLAINT 
PURSUANT TO CCP § 425,16; MEMORANDUM OF POINTS AND AUTHORITIES Los Angeles, CA 90067 
Kendall Brill 
& Klieger LLP 
1 The "public interest" requirement, "like all of section 425.16, is to be construed broadly." 
2 Seelig, 97 Cal. App. 4th at 808; see also C.C.P. § 425.16(a). For example, the anti-SLAPP law 
3 protects speech that satisfies this "public interest" requirement, whether the speaker is a 
4 corporation or a private citizen. Kronemyer v. Internet Movie Data Base, Inc. ("1M Db"), 150 Cal. 
5 App. 4th 941, 949 (2007). In addition, matters of public interest are not restricted to traditional 
6 news reports about current events or government conduct. Instead, "[t]he definition of 'public 
7 interest' within the meaning of [Section 425.16] has been broadly construed to include not only 
8 governmental matters, but also private conduct that impacts a broad segment of society." Damon 
9 v. Ocean Hills Journalism Club, 85 Cal. App. 4th 468,481 (2000) (emphasis added) (affirming 
10 grant of anti-SLAPP motion where statements made in connection with management of a private 
11 homeowners association "concerned issues of critical importance to a large segment of [the] local 
12 popUlation."). An issue of public interest "is any issue in which the public is interested." Nygard 
13 Inc, v. Uusi-Kerttula, 159 Cal. App. 4th 1027, 1043 (2008). "In other words, the issue need not be 
14 'significant' to be protected by the anti-SLAPP statute-it is enough that it is one in which the 














California courts have consistently taken a broad view of what constitutes protected speech 
in connection with a matter of public interest. See, e.g., Tamkin , 193 Cal. App. 4th at 144 (use of 
plaintiffs' names in television show constituted "an issue of public interest because the public was 
demonstrably interested in the creation and broadcasting of that episode, as shown by the posting 
of the casting synopses on various Web sites and the ratings for the episode"); IMDb, 150 Cal. 
App. 4th at 949 (provision of information regarding movie credits on website constituted speech 
of public interest because the movie '''My Big Fat Greek Wedding' was a topic of widespread 
public interest"); Traditional Cat Assoc. v. Gilbreath, 118 Cal. App. 4th 392, 396-97 (2004) 
(statements on website "concerned matters of public interest in the cat breeding community"). 
Additionally, "consumer information that goes beyond a particular interaction between the 
parties and implicates matters of public concern that can affect many people is generally deemed 
to involve an issue of public interest for purposes of the anti-SLAPP statute." Wong, 189 Cal. 
App. 4th at 1366-67 (citation and internal quotation marks omitted). Courts have routinely found 
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1 that reviews and opinions aimed at the public and involving commentary on businesses and 
2 services constitute matters of public interest. See, e.g., Wong v. Tai .ling, 189 Cal. App. 4th at 
3 1366-67 (review on Yelp website criticizing dental services and discussing issue of silver 
4 amalgam use raised issues of public interest).4 In a recent decision, the California Court of Appeal 
5 construed the anti-SLAPP statute broadly, finding that defendant's posting of derogatory 
6 comments about plaintiff and his business on the "Ripoff Report" consumer review website and 
7 "Topix" social networking website was entitled to the protection of the anti-SLAPP statute, even 
8 though the statements related to ongoing paternity and child support litigation, because the 
9 statements were made in a public forum and concerned issues of public interest. Chaker v. 
10 Mateo, 2012 WL 4711885 (Cal. App. Ct. Oct. 4, 2012). 
11 To prevent plaintiffs from using artful pleading to evade the anti-SLAPP statute, courts 
12 have emphasized that the statute applies to any claim arising from protected conduct, regardless of 
13 its label. Navellier, 29 Cal.4th at 92. The "nature or form of the action is not what is critical"-if 
14 it arises from protected conduct, it is protected. Id. Thus, courts have applied the anti-SLAPP 
15 statute to strike a variety of claims, including claims of false advertising under Section 17500 
16 (Bernardo, 115 Cal. App. 4th at 342) and unfair business practices under Section 17200 (Ingels v. 
17 Westwood One Broadcasting Servs., 129 Cal. App. 4th 1050,1059 (2005)). 
18 2. Plaintiff's Burden 
19 Once the defendant establishes that the anti-SLAPP law applies, the plaintiff must 
20 demonstrate that his claims have merit based not on speculation or the mere allegations of the 
21 pleadings, but with "competent and admissible evidence." Tuchscher Dev. Enterprises, Inc. v. San 
22 Diego Unified Port Dist., 106 Cal. App. 4th 1219,1236 (2003) (internal citations omitted) . 
23 
4 See also Carver v. Bonds, 135 Cal. App. 4th 328, 343-344 (2005) (newspaper article 
24 about medical practitioner involved issue of public interest where information would assist others 
25 in choosing doctors); Wilbanks v. Wolk, 121 Cal. App. 4th at 898 (statements about insurance 
broker involved issue of public interest because they constituted a consumer warning); 
26 Computer Xpress, 93 Cal. App. 4th at 1006-09 (comments about public company posted on 
website intended for current and potential shareholders); DuPont Merck Pharmaceutical Co. v. 
27 Superior Court, 78 Cal. App. 4th 562,564,566-567 (2000) (claim that manufacturer disseminated 
false information concerning effectiveness of drug used by many was an issue of public interest). 
28 
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1 Evidence that would not be admissible at trial, such as an "averment on information and belie£1,] 
2 cannot show a probability of prevailing on the claim." Id. If a plaintiff fails to state and 
3 substantiate a legally sufficient claim, the court must dismiss the action under the anti-SLAPP 
4 statute. Bernardo, 115 Cal. App. 4th at 359 (affirming anti-SLAPP dismissal where plaintiff 
5 failed to satisfy burden regarding UCL and FAL claims). 
6 B. The Complaint Arises From Protected Activity 
7 Plaintiffs claims arise from protected activity under both 425.l6(e)(3) and (e)(4). Both of 
8 Plaintiffs causes of actions are indisputably based on speech. F AC ~ 6 (describing reviews on 
9 Yelp); id. ~ 7 (alleging that Yelp makes "representations concerning those reviews"); id. ~ 9 
1 0 ("Yelp claims on the website that each review posted by Users passes through a filter"); id. ~ 10 
11 (complaining about statements on website concerning Yelp filter); id. ~ 11 (complaining about 
12 third-party reviews appearing on Yelp website); id. ~~ 14-15,18 & Prayer for Relief 2 (seeking to 
13 enjoin speech on Yelp's website). Plaintiffs effort to interfere with both Yelp's review publishing 
14 process and Yelp's ability to offer opinions about that process impermissibly frustrates Yelp's free 














Additionally, the Yelp.com website, where all of the allegedly actionable speech occurred,s 
is a public forum, and the information it displays is a matter of public interest. Wong, 189 Cal. 
App. 4th at 1366 (finding Yelp consumer review website to be a public forum). Plaintiff in 
essence admits as much. F AC ~ 2 (Yelp. com "is available or accessible throughout the County of 
Los Angeles and other locations around the world."); id. ~ 6 ("Defendant's website draws tens of 
millions of people to it each month who are able to search for and review the public ratings of 
businesses. "). The public nature of the Y elp.com website and the public interest in the site are 
beyond dispute. Sollitto Decl. ~~ 35-36, Exs. G, H, S (describing public interest in Yelp.com). 
Because the speech in question appears in a public forum and is a matter of public interest, 
under Section 425.16(e)(3), the anti-SLAPP law clearly applies, and the burden is on the Plaintiff 
to establish a prima facie case with admissible evidence. Moreover, even if Yelp. com were not a 
5 The review filter video is also published on Y ouTube, where it has been viewed over 
513,000 times. Hansen Decl. ~ 9 & Ex. 10. 
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1 public forum (although it clearly is), the anti-SLAPP law would still apply because under Section 
2 425. 16(e)(4), the Complaint (as set fOlih above) focuses on public writings on matters of public 
3 interest-consumer reviews and opinions about review filtering-in furtherance of Yelp's 
4 constitutionally protected right to freedom of speech. See Blatty v. New York Times Co., 42 Cal. 
5 3d 1033,1039-1042 (1986) (upholding dismissal, including ofFAL and UCL claims, where New 
6 York Times had erroneously omitted plaintiff's book from Bestseller List and had "falsely 
7 represented ... that the List was an objective, unbiased and accurate compilation of actual sales of 
8 books," when plaintiffs book in fact sold more than others on the List.). 
9 Lest there be any doubt that the Complaint is targeted at suppressing protected expression, 
10 Plaintiff repeatedly asserts that the relief he seeks is not damages for any actual injury, but rather 
11 an order suppressing Yelp's ability to determine where and how reviews and commentary about 
12 reviews will appear on its site. Prayer for Relief2(b) (seeking an order enjoining Yelp from 
13 "[F]iltering reviews" while expressing positive opinions about unfiltered reviews). Plaintiff's goal 
14 of suppressing legitimate expression does not stop with the so-called "public injunction" he seeks 
15 against Yelp in this action- the discovery he has sought from Yelp in this action and through a 
16 third patiy subpoena in Rafters v. Doe are transparent attempts to further his private interest in 
17 litigating against and silencing "Travis," a user who posted a negative review of Rafters and 
18 alleged that Rafters posted fake reviews. 6 
19 Because the Complaint targets expression within the public forum and on matters of public 
20 interest made in furtherance of the constitutionally protected rights, the anti-SLAPP law applies. 
21 c. Plaintiff Cannot Establish A Probability That He Will Prevail 
22 Because Yelp has demonstrated that Plaintiff's lawsuit arises from protected activity under 
23 Section 425.16(b), the burden shifts to Plaintiff to demonstrate a probability that he will prevail on 
24 
6 Plaintiff appears to be attempting to use this lawsuit to make an end run around the requirement 
25 that he make a prima facie showing that he has a valid libel claim before obtaining discovery of 
the identity of "Travis I" in the Rafters v. John Doe case. Krinsky v. Doe 6, 159 Cal. App. 4th 
26 1154 (2008) ("prima facie showing" required plaintiff to bring forward evidence to support each 
element of plaintiff's claims before allowing disclosure of an anonymous internet poster's 
27 identity.). See Hansen Decl. Ex. 14 (Declaration of David Tarlow acknowledging that he sought 
28 to use this case to obtain the relevant but protected discovery for use in the Travis I Action). 
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1 his claims. C.C.P. § 425.l6(b)(1). Plaintiff must prove that his claims are both legally sufficient 
2 and supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the 
3 evidence submitted by the plaintiff is credited. Digerati Holdings, LLC, 194 Cal. App. 4th at 884. 
4 Plaintiff cannot make either of the necessary showings to avoid dismissal. 
5 A claim or complaint that is legally insufficient on its face must be stricken under the anti-
6 SLAPP statute. See Major v. Silna, 134 Cal. App. 4th 1485,1498-1503 (2005) (granting anti-
7 SLAPP motion where complaint failed to establish a basis for plaintiff's standing); Vogel v. 
8 Felice, 127 Cal. App. 4th 1006, 1017-1019 (2005) (complaint was "deficient on its face" and 
9 plaintiffs therefore failed to establish likelihood of prevailing on the merits). 7 
10 1. Plaintiff's Claims Must Be Dismissed Because Plaintiff Has No Injury 
11 Plaintiff's Complaint fails because Plaintiff cannot show that he suffered any "injury in 
12 fact," much less the type of actual economic injury to "money or property" required for standing 
13 to bring a claim under Business and Professions Code Section 17200 or 17500. See Californians 
14 for Disability Rights v. Mervyn's, LLC, 39 Cal. 4th 223,227 (2006) (describing effect of 
15 Proposition 64, the 2004 voter initiative, on limiting standing under the VCL and the F AL). 
16 Plaintiff attempts to satisfy the standing requirements of the V CL and F AL by alleging that he 
17 "spent money to purchase advertising from Yelp and advertised on the website, in reliance on the 
18 fact that the [complained of] representations regarding the filter were true." FAC -,r 13. In fact, 
19 Yelp's records indicate that an individual named "Jack Carter," not "James Demetriades," 
20 purchased advertising for Rafters on Yelp.com. Schur Decl. -,r-,r 9-10 & Ex. 7. Accordingly, 
21 Plaintiff had no injury and did not rely on any statements about the filter to purchase advertising. 
22 Plaintiff now seems to base his alleged injury on the notion that statements made in Yelp's 
23 review filter video should be deemed part of Rafters' advertising contract. FAC -,r 9 & 13. Yet 
24 that agreement explicitly states that the purchaser understands that "while Yelp uses filtering 
25 
26 7 Because the anti-SLAPP law applies, Plaintiff has the burden of producing admissible 
evidence with respect to every element of his claims. See supra at 9. While this memorandum 
27 highlights particular barriers to Plaintiffs' recovery, nothing in this motion is intended as an 
admission that Plaintiff can succeed in establishing other elements of his claims. 
28 
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1 software to identify potentially less reliable reviews, the software may sometimes suppress 
2 perfectly legitimate reviews on the one hand, and fail to detect illegitimate reviews on the other." 
3 Schur Decl. ~ 11 & Ex. 8. Moreover, Yelp's advertising contracts include an express integration 
4 clause acknowledging that the agreement's terms embody the entire understanding between the 
5 parties and superseded all prior written or oral representations. Id. 
6 The parol evidence rule prohibits Plaintiff from introducing extrinsic evidence-such as 
7 the statements made in the review filter video-to vary the terms of the fully integrated 
8 advertising agreement. See, e.g. EPA Real Estate P'ship v. Kang, 12 Cal. App. 4th 171, 175 
9 (1992) ("The parol evidence rule generally prohibits the introduction of extrinsic evidence-oral 
10 or written--to vary or contradict the terms of an integrated written instrument."). In addition, 
11 Plaintiff cannot maintain a claim under Section 17200 or 17500 where, as here, the defendant has 
12 made express disclosures explaining the issues the plaintiff claims to have been misled by. See, 
13 e.g., South Bay Chevrolet v. Gen. Motors Acceptance Corp., 72 Cal. App. 4th 861, 878-79 (1999) 
14 (affirming trial court's conclusion that plaintiff failed to prove defendant's business practices 
15 related to interest calculation violated Section 17200 or 17500 where the plaintiff knew, 
16 understood, and agreed to that method of interest calculation). 
17 2. CDA § 230 Precludes Yelp's Liability For Injury Caused By Reviews 
18 Any cause of action arising from allegations that Yelp injured Plaintiff by publishing, or 
19 failing to publish, third-party reviews would be barred by Section 230 of the Communications 
20 Decency Act, 47 U.S.C. § 230 ("CDA 230"). Specifically, Section 230(c)(1) provides 
21 "[pJrotection for 'good samaritan' blocking and screening" of on-line material as follows: 
22 
23 
No provider or user of an interactive computer service shall be treated as the publisher or 
speaker of any information provided by another information content provider. 
24 Section 230(e)(3) further states that "[n]o cause of action may be brought and no liability may be 
25 imposed under any State or local law that is inconsistent with" CDA 230. 
26 Courts have uniformly held claims that turn on a website's exercise of editorial 
27 discretion-such as a claim that Yelp published, or improperly failed to publish, certain 
28 third-party content or should be enjoined from such conduct-to be barred by CDA Section 230. 
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1 See, e.g., Doe 11 v. MySpace Inc., 175 Cal. App. 4th 561,570 (2009) (finding social networking 
2 website immune from liability for failure to exercise a publisher's traditional editorial functions in 
3 deciding whether to publish material; "[u]nder § 230(c) ... so long as a third party willingly 
4 provides the essential published content, the interactive service provider receives full immunity 
5 regardless of the specific editing or selection process") (citing Carafano v. Metrosplash. com. Inc., 
6 339 F.3d 1119, 1124 (9th Cir. 2003)); Gentry v. eBay, Inc., 99 Cal. App. 4th 816,835 (2002) 
7 (finding claim that eBay knew of sellers' illegal conduct but failed to prevent it by withdrawing or 
8 altering the fraudulent content was the classic kind of claim that Zeran found to be preempted by 
9 section 230 as one improperly seeking to hold eBay liable for its "exercise of editorial discretion") 
1 0 (citing Schneider v. Amazon. com, Inc., 108 Wash. App. 454, 463-464 (2001) (holding plaintiffs' 
11 claim based on Amazon.com's failure to remove an offensive posting, an "exercise of editorial 
12 discretion," was protected under section 230)).8 Here, the essence of Plaintiff's prayer for relief is 
13 that Yelp should be enjoined from filtering if it continues to display its web filter video. Prayer 
14 2(b). Claims seeking such relief are clearly barred by Section 230. 
15 3. Yelp's Statements Must Be Read In Context And Constitute Non-
16 Actionable Opinions 
17 Plaintiff's selective recitation of out-of-context snippets from statements related to Yelp's 
18 review filter cannot support his claims under Business and Professions Code Section 17200 or 
19 17500. Yelp's statements are not deceptive as a matter of law for at least two reasons. First, a 
20 reasonable person viewing the accused statements in their proper context would not believe those 
21 statements to be guarantees of Yelp's filter's perfection. Second, the statements are not statements 
22 of fact, but rather qualified or general opinions about Yelp's evolving filtering goals.9 
23 
24 8 see also Zeran v. America Online, Inc., 129 F. 3d 327, 330 (4th Cir. 1997) ("§ 230 creates 
a federal immunity to any cause of action that would make service providers liable for information 
25 originating with a third-party user of the service ... lawsuits seeking to hold a service provider 
liable for its exercise of a publisher's traditional editorial functions-such as deciding whether to 
26 publish, withdraw, postpone or alter content-are barred"). 
27 9 The statements at issue concern the reliability of filtered reviews. In the First Anti-
SLAPP motion, Yelp offered, but Plaintiff declined to pursue, discovery concerning the truth of 
28 
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1 Courts apply "the reasonable consumer standard" when evaluating F AL and UCL claims 
2 and judge whether a statement is misleading based on "the effect it would have on a reasonable 
3 consumer," absent some showing that it "targets a particular disadvantaged or vulnerable 
4 group." Consumer Advocates v. Echostar Satellite Corp., 113 Cal. App. 4th 1351, 1360 (2003) 
5 (quoting Lavie v. Procter & Gamble Co., 105 Cal. App. 4th 496,506 (2003)). In applying this 
6 "reasonable consumer" standard, courts have found that challenged statements cannot be viewed 
7 in a vacuum but instead must be evaluated in their proper context. See, e.g. Hairston v. S. Beach 
8 Beverage Co., Inc., No. CV 12-1429-JFW (DTBx), 2012 WL 1893818, at *4-5 (C.D. Cal. May 
9 18, 20 12) (applying California law to reject UCL and F AL claims based on "selective 
10 interpretation of individual words or phrases," and concluding that no reasonable consumer would 
11 be misled (citing Freeman v. Time, Inc., 68 F.3d 285, 287 (9th Cir. 1995) ("Any ambiguity that 
12 [plaintiff] would read into any particular statement is dispelled by the promotion as a whole"))). 
13 In context, Yelp's statements related to its review filter could not mislead a reasonable 
14 consumer. Yelp repeatedly makes clear both in statements on its website, including in the Yelp 
15 filter video, and in statements made to Plaintiff in particular, that the Yelp filter is not capable of 
16 perfection. Sollitto Decl. at,-r,-r 31-34 & Exs. G, N, P, Q, R. In these statements, Yelp makes clear 
17 that its software sometimes filters out legitimate reviews, or may miss unreliable reviews. Id. In 
18 light of these repeated disclosures, the statements Plaintiff chelTy-picks out of context in paragraph 
19 10 of the Complaint could not be misleading to a reasonable consumer. 
20 FurthelIDore, Plaintiff s claims also fail as a matter of law because the accused statements 
21 are non-actionable opinions for which Yelp cannot be liable under the UCL or F AL. In Consumer 
22 Advocates v. Echostar Satellite Corp., the court of appeal found that a satellite broadcaster's 
23 assertions of "crystal-clear digital" video quality and "CD-quality" sound were "not factual 
24 (footnote continued) 
25 matters such as the existence of a Yelp filter and the fact that engineers work on the filter. The 
Court denied discovery of Yelp filter source code and algorithms because such discovery is not 
26 necessary to determining whether statements concerning the reliability of filtered reviews are 
statements of opinion or of fact. Even if an evaluation of facts were required here-which it is 
27 not-production of Yelp's most guarded trade secrets would be unnecessary for the Court to 
evaluate Plaintiffs claims. 
28 
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1 representations that a given standard is met" but instead merely "boasts" "akin to 'mere puffing.'" 
2 113 Cal. App. 4th 1351, 1360-1362 (2003). Accordingly, the Court would not allow claims under 
3 California's UCL or F AL to go forward based on such claims. Id. at 1361. Courts have routinely 
4 refused to allow unfair competition or false advertising claims to move forward when they are 
5 predicated on vague or general assertions. 10 
6 Here, the accused statements-including generalized statements that Yelp is "working to 
7 make sure that whatever is up there is the most unbiased and accurate information you will be able 
8 to find about local businesses," that "Yelp is always working to do as good ajob as possible on a 
9 very complicated task," that the Yelp filter "targets ... suspicious" reviews, and the like, F AC ~ 9, 
10 as well as the publication of unspecified reviews by third-party reviewers whom Plaintiff claims 
11 are "specifically and demonstrably biased," F AC ~ II-simply are not the types of representations 
12 that are sufficiently specific and factual to be actionable under the UCL or F AL. 
13 IV. CONCLUSION 
14 For the foregoing reasons, Yelp respectfully requests that the Court grant this motion and 
15 strike Plaintiffs FAC under California Code of Civil Procedure Section 425.16. 





KENDALL BRILL & KLIEGER LLP 
By: 
Laura W. Brill 
Attorneys for Defendant Yelp Inc. 
21 
10 See, e.g., Vittv. Apple Computer, Inc., 469 Fed.Appx. 605,607 (9th Cir. 2012) (no 
22 liability for statements that laptop was "mobile," "durable," "portable," "rugged," "built to 
withstand reasonable shock," "reliable," "high performance," "high value," an "affordable 
23 choice," and an "ideal student laptop"); Atari Corp. v. 3DO Co., C 94-20298 RMW (EAI), 1994 
WL 723601 (N.D. Cal. May 16, 1994) (no liability for statement that home game system "the 
24 most advanced home gaming system in the universe"); Cook, Perkiss & Liehe, Inc. v. N 
25 California Collection Servo Inc., 911 F.2d 242, 245 (9th Cir. 1990) (no liability for statement that 
company was "the low cost commercial collection experts"); Groden v. Random House, 61 F.3d 
26 1045, 1151 (2d Cir. 1995) (holding book advertisement statement: "GUILTY OF MISLEADING 
THE AMERICAN PEOPLE" to be "obviously a statement of opinion" and not actionable under 
27 the Lanham Act); Williams V. Lowenthal, 124 Cal. App. 179, 184 (1932) (no liability for statement 
that a jukebox was a "good machine" that "would probably not get out of order"). 
28 
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